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INTRODUCTION

This Reply Brief is submitted by International Business Machines Corporation

(“IBM”) in response to certain arguments contained in the proposed findings of fact and

briefs of the Department of Public Service (“Department” or “DPS”), the Vermont Energy

Investment Corporation (“VEIC”), the Central Vermont Public Service Corporation

(“CVPS”)’, the Conservation Law Foundation (“CLF”) and the Burlington Electric

Department (“BED”). For the reasons set forth herein, the Vermont Public Service Board

(“Board”) should reject certain arguments of the Department, VEIC, CVPS, CLF and BED

and continue with the competitive solicitation structure for the Energy Efficiency Utility

(“EEU”), which has efficiently served the State of Vermont and its ratepayers well for over a

decade.

The Group of Municipal Electric Utilities joined in the Proposed Findings of Fact
and Brief of CVPS.



ARGUMENT

POINT I

THE BOARD SHOULD REJECT A CHANGE IN THE
EEU STRUCTURE FROM A COMPETITIVE
SOLICITATION MODEL TO AN ORDER OF
APPOINTMENT MODEL

DPS, VEIC, CVPS, CLF and BED advocate for a change in the EEU structure

from a competitive solicitation model to an Order of Appointment model due to alleged

shortcomings of the current structure. (DPS Brief at 6-12, 26; VEIC Brief at 1-5, 18; CVPS

Brief at 1-4, 18-21; CLF Brief at 1-5; BED Brief at 1-3, 6). However, such a drastic change

is unnecessary. The current structure has provided numerous benefits to the State of

Vermont and its ratepayers for well over a decade. In addition, over the next several years,

electricity delivery and efficiency strategies should see more rapid changes, driven by the

availability of new technologies, such as smart grid. Given the likelihood of these industry

changes, locking into one energy efficiency service provider would not be in the best

interests of the state or electric ratepayers.2 A long-term Order of Appointment could lead to

the following: (i) lack of incentive for the appointee to perform; (ii) limiting innovation and

new ideas that might be brought by competition; and (iii) being locked into an Order of

Appointment with an ineffective or high-cost appointee. Also, the Board should be mindfUl

of the State’s inexperience with Orders of Appointment. (6/26/09 Fratto pf. at 8).

2 The Department asserts that one of the reasons why an alternative to the contract

structure is being sought is that there has been a lack of competitive bidders to provide the
energy efficiency services in Vermont. (DPS Brief at 11). However, as stated above,
electricity delivery and efficiency strategies should see more rapid changes in the next
several years. Such changes could lead to an increase in the number of competitive bids.
Foreclosing that possibility in the current environment is not a sound policy choice.
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DPS, CVPS and CLF also state that conducting a bid solicitation process every

three years adds significant costs. (DPS Brief at 11; CVPS Brief at 17-18; CLF Brief at 3).

However, the cost to conduct a bid solicitation process every three years is minimal

compared to the annual and/or three-year budget for the EEU. It is IBM’s estimate that the

bid solicitation process costs between $100,000 and $150,000. Compared to, for example,

the Board approved Energy Efficiency Charge (“EEC”) collection of $40.7 million for 2011,

(6/26/09 Aldrich pf. at 12; 6/26/09 Poor pf. at 19) the cost to conduct a bid process is

minimal. Therefore, the Board should reject the assertion that the bid solicitation costs

justi~ use of an Order of Appointment model.

Moreover, various parties state that an Order of Appointment will result in

more efficient participation in the ISO New England Inc.’s (“ISO-NE”) Forward Capacity

Market (“FCM”). (DPS Brief at 7; VEIC Brief at 2; CVPS Brief at 4; CLF Brief at 2; 4;

BED Brief at 3). However, Efficiency Vermont has successfully participated in the ISO-NE

FCM and there is no reason to believe that such successful participation will not continue

into the future.3 Also, any issue associated with aligning the term of the EEU with

obligations under the FCM could be addressed by requiring any successor EEU entity to

assume and be hilly responsible for all FCM obligations of the predecessor entity.

CVPS asserts that by granting the EEU greater discretion under an Order of

Appointment large commercial and industrial customers will be better served. (CVPS Brief

at 15). There is no valid basis for this assertion. CVPS fails to mention that the largest

~ In addition, the same end-of-cycle issues regarding the FCM that are present with

the competitive solicitation model will also be present with a longer term Order of
Appointment.
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commercial and industrial customer in Vermont, IBM, rejects the concept of altering the

structure of the EEU from a competitive solicitation model to an Order of Appointment. As

stated above, it is IBM’s position that the cu~ent competitive solicitation model has, and will

continue to, efficiently serve the State of Vermont and its ratepayers.

POINT II

fl?, ARGUENDO, THE BOARD DECIDES TO
IMPLEMENT AN ORDER OF APPOINTMENT, THE
BOARD SHOULD ADOPT THE CONDITIONS
RECOMMENDED BY IBM AND NOT THE
CONDITIONS RECOMMENDED BY OTHER PARTIES
TO THIS PROCEEDING

If, arguendo, the Board decides to implement an Order of Appointment, the

Board should adopt the conditions recommended by IBM in its Initial Brief. (IBM Initial

Brief at 8-16). The Board should not adopt an Order of Appointment that includes the

following conditions recommended by the various parties in the proceeding: (i) an Order of

Appointment that exceeds three years; (ii) no Overall Performance Assessment (“OPA”)

prior to the initial Order of Appointment; (Hi) mandatory OPAs that will be conducted every

six years; (iv) not allowing alternative fUnding to offset the Energy Efficiency Charge

(“EEC”); and (v) if the EEU Board decides that an Advisory Committee is necessary, the

Advisory Committee should be appointed by the EEU.

A. The Board Should Limit the Order of Appointment
to Three Years

DPS, VEIC, CLF and BED advocate that an Order of Appointment should be

for a duration of six years, twelve years or for an indefinite timeframe. (DPS Brief at 12-16;

4



VEIC Brief at 5-7; CLF Brief at 1, 8-10; BED Brief at 3-5). Initially, it is significant to note

that under Vermont Law, an Order of Appointment cannot exceed twelve years in duration.

30 V.S.A. § 209(d)(5). Most importantly, the Board should limit the Order of Appointment

to a three-year term length. Such a term length allows the Board to make a formal

assessment every three years regarding the appointee’s performance. The Board could then

make a determination of whether it should review competitive offerings in the energy

efficiency service provider market. Also, it has been testified to that “[ut is difficult to

precisely determine how long the term of the Order of Appointment needs to be to achieve

all of the benefits” described by the Department. (6/26/09 Fratto pf. at 9). Accordingly, the

Board should implement an Order of Appointment that does not exceed three years in

duration.

B. The Board Should Conduct an Overall Performance
Assessment Prior to the Initial Order of Appointment

VEIC, CVPS, CLF and BED assert that due to the past success of the EEU, an

OPA is not needed prior to the initial appointment. (VEIC Brief at 9-11; CVPS Brief at 17-

18; CLF Brief at 11-12, 14; BED Brief at 5). To the contrary, an initial OPA is necessary

prior to the initial Order of Appointment because it will allow for an initial performance

evaluation of the incumbent EEU provider and an assessment of current market conditions.

Such bench-marking will allow the Board to review the marketplace and consider alternative

service providers that may be able to provide enhanced services. The DPS also strongly

advocates for an OPA prior to the initial appointment because hundreds of millions of dollars

are involved with the initial appointment. (6/26/09 Poor pf. at 18; 6/26/09 Fratto pf. at 11; H.

Tr. 9/15.09 at 34). Therefore, the Board should undertake an OPA prior to the Initial Order
5



of Appointment so that it can assess the current EEU service providers in comparison to the

marketplace.

In addition, several parties assert that the incumbent EEUs should be afforded

a presumption that they will be selected as the initial appointees. (DPS Brief at 17-19; VEIC

Brief at 16). However, there should not be a presumption that “[ETC and BED should be

awarded the initial Order of Appointment. The initial selection should be done after a

competitive bid process to provide all potential bidders an opportunity to bid. A competitive

solicitation prior to the initial appointment will ensure that the most cost-effective approach

is taken.

Also, various parties to this proceeding have stated that an initial OPA prior to

the initial Order of Appointment is cumbersome and too costly. (VEIC Brief at 10; CVPS

Brief at 17; CLF Brief at 12; BED Brief at 5). However, given the fact that under Vermont

law, the initial Order of Appointment may be for a term of up to twelve years, and that such a

term would mean a commitment of approximately half a billion dollars, it seems more than

reasonable for the Board to conduct an OPA prior to awarding the initial Order of

Appointment. Therefore, the Board should reject any assertion stating that an initial OPA is

cumbersome and too costly.
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C. The Board Should Conduct an Overall Performance
Assessment Every Three Years

The Department recommends mandatory OPAs at six-year intervals.4 (DPS

Brief at 16). The VEIC also supports the concept of OPAs being conducted at six-year

intervals. (VEIC Brief at 7-9). The Board should mandate that OPAs be conducted every

three years to ensure that the EEU is operating in an efficient manner. EEU performance

should be evaluated to protect ratepayers and make any necessary adjustments to the

obligations of the EEU. Any review process that exceeds a three-year review process would

provide the potential for too many years of poor or marginal performance in between OPAs.

OPA’s should also be conducted every three years to evaluate the energy conservation

market to determine if any new technologies or approaches should be adopted. Accordingly,

it is in the best interest of the State of Vermont and its ratepayers to conduct an OPA every

three years to make certain that the EEU service provider is performing adequately.

A three year review process is also consistent with Vermont law. 30 V.S.A. §

209(e)(12) states “on or before January 1, 2003, and every three years thereafter, by an

independent auditor of the reported energy and capacity savings and cost-effectiveness of

programs delivered by any entity appointed by the board to deliver energy efficiency

programs under subdivision (d)(2) of this section.” Also 30 V.S.A. § 209(e)(2) states “[tjhe

linkage between compensation and verified savings in energy usage and demand (and other

performance targets) shall be reviewed and adjusted not less than triennially by the board.”

~ The Department also recommends that a Preliminary Performance Review (“PPR”)

of the EEU should be conducted on a three year basis. (6/26/09 Poor pf. at 15). After
conducting a PPR, the Department will make a recommendation to the Board whether or not
an OPA is necessary. (6/26/09 Poor pf. at 17).
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B. The Board Should Allow For Alternative Funding to
Offset the EEC

VEIC states that acquisition of non-EEC funding sources should not result in an

offsetting reduction in available EEC funding. (VEIC Brief at 15). The Board should not

only direct the EEU service provider to seek alternative funding, but the Board also should

mandate that such alternative funding result in a corresponding reduction in the EEC. Such a

reduction will reduce the burden of the EEU on the State of Vermont and its ratepayers.

E. If the Board Decides That an EEU Advisory
Committee is Necessary, the Advisory Committee
Should Be Independent

DPS and VEIC state that if the Board decides that an EEU Advisory

Committee is necessary, the EEU should appoint and have the flexibility to create and

determine the role and composition of an Advisory Committee. (DPS Brief at 25; VEIC

Brief at 15). However, if the Board determines that the Advisory Committee is necessary, it

should be an independent entity that reports to the Board. The Department’s prefiled

testimony directly contradicts its position in its Initial Brief regarding the independence of

the Advisory Committee. DPS Witness Poor testified that “if an Advisory Committee is

maintained as a function of the appointee, the Department asserts that the members should

not be appointed by the EEU, as the required ratepayer-fuinded committee should be a

completely independent body.” (6/26/09 Poor pf. at 21). Accordingly, the EEU should not

be given the authority to determine the role and composition of the EEU Advisory

Committee.
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POINT III

IBM’S POSITIONS IN THIS PROCEEDING ARE
RELEVANT AND CREDIBLE AND SHOULD BE
UTILIZED BY THE BOARD IN RENDERING ITS
DECISION

CLF states that IBM’s positions in this proceeding are not credible because

they are not supported by specific scientific analysis or data personally developed and were

not supported by any published reports or peer-reviewed studies or articles. (CLF Brief at 9).

However, IBM’s expert witness, Mr. Jonathan A. Aldrich, did base his testimony on his

years of professional experience and on the information that was developed during the

workshop process. (H. Tr. 9/16/09 at 159). Mr. Aldrich has extensive experience in the

energy efficiency and conservation fields and his positions are highly relevant in assisting the

Board in rendering a decision in this proceeding. Specifically, Mr. Aldrich has been the Site

Energy Manager at IBM Vermont for the past six years. His job responsibilities include site

electrical power budget planning and tracking, and site energy conservation and energy

management programs. For the past eight years, Mr. Aldrich has been IBM’s principal point

of contact with Efficiency Vermont on all energy efficiency projects that have been

submitted to Efficiency Vermont. Mr. Aldrich has initiated, planned, executed and

coordinated energy conservation projects with Efficiency Vermont for a total value

exceeding $ 4 million.

Moreover, Mr. Aldrich has an extraordinary academic background. Mr.

Aldrich received a Bachelor’s Degree in Mechanical Engineering from Lowell Technological

Institute in 1964. Mr. Aldrich is a registered engineer in the State of Vermont (#2843) and is

9



a certified Project Manager by the Project Management Institute. Mr. Aldrich has over 40

years of experience in managing operations and maintenance of facilities. Throughout these

years of experience, Mr. Aldrich has been exposed to, and extensively involved in, requests

for proposals and contract negotiations. This experience has provided Mr. Aldrich with an

in-depth understanding of contractual arrangements and their corresponding advantages and

disadvantages. Accordingly, IBM’s expert witness, Mr. Aldrich, offers relevant and credible

positions regarding the structure of the EEU which the Board should seriously consider in

rendering a decision in this proceeding.
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CONCLUSION

For the reasons set forth herein and in its Initial Brief, IBM respectfully

requests that the Board maintain the competitive solicitation model as the appropriate model

for the structure of the EEU. If, arguendo, the Board decides to change the structure of the

EEU from the competitive solicitation model to an Order of Appointment, the Board should

implement an Order of Appointment consistent with the conditions recommended by IBM in

its Initial Brief. Such conditions will ensure that the State and its ratepayers will continue to

be served by the EEU in an efficient manner.

Dated: October 23, 2009
Albany, New York
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Leonard H. Singer
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